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1. Where there ls no showing that UFT iareutrictive of
competition. fact that particular prospective offeror is
dissatiufied with RYP's terms and conditions and does not
wish to submit proposal does nct e*tablish that RFP is
defective.

2. Prctester's speculation that equipment being procured under
R -fay not satisfactorily meet all of Army's future require-
ments does not clearly show that Arny'u deterniation of
uiaisum needs as reflected in RFP's *pecifications lacks
reasonable basis.

3. Absent any showing that procurement violates applicable law
or regulations, objections by protester that agency is not
a*hernog to eact±:tiv: b:anch policy circulars dealing: with

] ~~~~~ADF8 p~o-~urezent are not for consideration.

4. Confirmation by General Servicei Adminintrmtion that Army
war B(leijateid necesiary authority to procure programmable
communieations controllers resodivem protester's objection
concerning mufficiency of delegation.

!CGotet; Inc., has protested agalnst'request for proposals
No. 1iAA3O9-76-R-0013, issued by the United States Army Electronics
Command. Comcen belieaves that the RUP, which contemplsces the award
of a contract foi 64 prograsmable coanusications contlollers and
ancillary Stton, is defective and should either be canteled or
amended to cure the defects.

While the protester hae Cab iited a considerable volue of

argmentation, its essential Jat ection is that the AYP is "restric-
tive" because its lack if-zeatficity deprives Cocten of the ability
to compete for the cont!nact. The protester concedes that thxe RFP
contains specifications which adequately describe comunications
control functions. Covten's main concern is that the XFP indicates
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that the equipment prouried will be used in the future for'other,
general application functions which are not described. Consider-
Ing that a firm fixed-price contract is conteaplated, Coeten
believes that the RFP's vagueness ti objectionable essentially
becauue (1) it exposes a prospective contractor to limitleus
riuka, since it may be held contractually liable in the future
for failure to meet currently ondefined needs, and (2) it expoaes
the Army to undue risks, because the equipment purchased may not
in fact prove capable of satisfactorily and economically meeting
all of the undefined future needs. Coaten believes that the
Army should further study its needs and develop appropriate
specifications, purchase a few units for a pilot program study
before making a major buy, or, presumably, carry out the present
procurement on a cost-reinhuraement as opposed to firm fixed-
price basic.

In genetal, we believe that-the Army's reports to our Office
have satisfartorilykresponded to the jrotest, rand that the fol-
loving diacu&icon of the Issues in iufficient, The basic'prduise
of Couten's arlument that the RFP exposes offerora tc undue risks
is incorrect. The RFP does not require offerors to! uarantee that
their 2qulpment will meet ill of the Army's future n-e.ds; it merely
requires that thsy offer equipment which jeets ths, 'Lated performance
requirements and has the capability of being expaisded. Nor do we
ree how the R3P is restrictive of competition; indeed, Coaten's
conteition that the RIY lacks specificity could be taken as an
indication that the competitive environment has been broadened,
not restritced. In the preennt case, 39 prospective offerors were
reportedly solicited and three offerors submitted technically
acceptable proposals.

We believe Couten's position, inileffect, is that it is
dissatisfied with the'iRJY's terms and conditions and therefore
does not wish to submit'a proposal. However, the pertinent iiqulry
isnaot,-'whether a particular prcaipectlve offeror is able or willing
to, compete, but whether any shnwing'has been made'that the 'c'oa-
petition as a whole in not being carried out-in accordaTc- with
djiplicable law and regulations See, generally, 5chreck Iuidutriesj
Inc at *l., 5-183849, October 9, 1975, 75-2 CYD 221, and deci-
sions citti therein; 49 Coup. Gen. 707 (1970); 33 id. 586 (1954);
30 Id. 368 (1951). Compare Plattsburih Laundry and Dry Cleanina
Corp. at al., 54 Comp. Gen. 29 (1974), 74-2 CPD 27.
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As'for the risk, to the Army that the q4uipment procured on
a Mri.n fixed-price basis will not'prove satisfactory; the Army
pointa out that its. current coaunications controllersare
hard-wired devices which cannot absorb some of the workload of
host computers or accomodate additional functional requireuen-s
which are expected to develop over the next 5 years. Since the
precise scope of the additional requirements is not known, the
Army believes that it ,i neither possible nor desirable to draft
specification. aroundithe content'of the data which will be
urocessaed. Rather thin a special developmental effort, the Army
states tbit it is seeking standard, flex±'bie devices and notes
that more than 80 modelu of programmable coxmunicationu controllers
are currently available on the market. It iu reported that the
stree propo.als received offered "a-azingWy similar" eejuipuent
,These facts 3lo demonstrate, in the Army-'a view, that a firm

-fixed-price coc¶'ract is appropriate uvder Fhe standards described
in Armed Servicea Procurement Regulation (ASPR) i 3-404. 2(b)
(1975 ed.).

iamten's numerous objections to this reasoning essentially
amount to speculatioa that the Army's decision;to purchase on this

basis, without knowing whether the equipment offered sill fulfill

all future need., is reckless and will evencually ptove to have
been an extremely unwise -procureaent decision.

There may be rises involved here, am in any procurement,
that the agency is purchikeisg supplier which will be insufficient
to meet ite;actual needs over a period of time, and that additional
costs will later be'incu-rred in.re 'tifjiig thin mistaka. However,
we note that in undertaking. a procurement, an agency must attempt
to m-ksea deter Viiiion f itr. inieeds We think that the
kay-wtich must bear the consequences rasulting froa an unsat-
ief-ctorydetermination of its mtinis. ineeda--is in the beat
position to 4udge the risks involved. Alma other alternatives
to the Mpresent procurenent are not necessarily free of attendant
disadvantages and risks. For iista-nce, for the Army to devote
further study to its future needs or conduct a pilot program
would leave current needs unmet. It could also be argued that
to conduct thi procurement on a cost-relaburaument-type contract
basis would result in the purchase of equipment which exceeds
actual needs.
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Our Office Vill object to en mgancy's determination of its
mininm needs only where the dfieruination is clearly shown to
have no reasonable basis. See Julie Research Laborabories. Inc..
55 Comn. Gen. 374 (1975), 75-2 CPD 232, and decisions cited therein.
The racord in this case indicates a reasonable basis for the Army's
determination, and Conten's differing estimate of the risks in-
volved does not establish the contrary.

Comten further contends that the RFP is contrary to pro-
visions of Federal Management Circular 74-5, august 30, 1974, and
Bureau of the budger Circular No. A-61, August 3, 1963, dealing
with the procurement of ADPE. We believe that where, as here,
there is no uhcwing that applicable law or regulations have been
violated, the question of an agency's compliance with such guide-
lina3--which repirosent policies established by the executive
branch of the Government--is ordinarily not a matter within the
protest decision functions of our Office. See fRC Computer Center.
Inc., et al., 55 Coup. Gen. 60, 67-68 (1975), 75-2 CPD 35, and
decisions cited thaesia.

Couten has also raised many objections concerning the I-.e-
gation of Procurement .authority (DA) irsued by the General
Services Adminiatration (GSA) to the AruI'f. The Army. has consid-
ered and rejected 'these contentions. Cowten'a principal illega-
tion is that the DPA referred to procurement of terminals and
"associated control devices," whereas the RFP calls for a dif-
ferent type of item, progra Eable communications controllers.

It is notaworthy that GSA was furnished a copy of the MP
before its issuance, and that GSA then advised the A-my that it
could release the KY? to prospective offerors. Also, our Office
requested the Automated Data and Telecoamunications Division, GSA
Office of deneral Counsel, for its opinion on the legal sufficiency
of the DPA. The response, by letter dated October 7, 1976, sub-
ritted that the Army had been delegated the auchority necessary to
conduct the present procurement. We think this disposes of the
authority issue. Cf. Sperry Rand Corporatinn (Univac Division)
et ale, 54 Comp. Ge-n. 408, 416 (1974)., 74-2 CPD 276.

The protest is denied.

Deputy: Comptro h era
of the United States




